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INTRODUCTION

This chapter deals with:

▫ mandatory reporting for child protection

▫ current issues related to mandatory notification

▫ factors for an effective system including 

training and

▫ recommendations for improving the current system.
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GENERAL DISCUSSION

Mandatory reporting forms one of the central pillars of the child protection system in South Australia.

Under the Children’s Protection Act 1993, the following persons are required to notify the Department 

of Human Services (Family and Youth Services) when they suspect on reasonable grounds that a child 

is being abused or neglected:

▫ a medical practitioner; nurse; dentist; pharmacist; psychologist; police; probation officer; social

worker; teacher; family day care provider; and 

▫ any other person who is an employee of, or a volunteer in, a Government department, agency or

local or non-Government agency that provides health, welfare, education, childcare or residential

services wholly or partly for children any person who is engaged in the delivery of services 

▫ or holds a management position that includes direct responsibility for, or direct supervision of, 

the provision of service to children. 

In South Australia, some form of mandatory notification in relation to child protection has been in place

since 1969. Progressive legislative changes have resulted in the extension of the range of persons required

by law to make a child protection notification. Compared with similar provisions in States and Territories’

child protection legislation, the South Australian legislation continues to provide one of the widest captures

of professionals and others involved in providing services to children who are mandated to notify.

All States and Territories have legislation requiring the compulsory reporting of child maltreatment, child

abuse and neglect to child protection authorities with the exception of Western Australia, which recently

commissioned a review of the effectiveness and impact of mandatory reporting of suspected child abuse

in connection with the Gordon Inquiry. The report concluded that mandatory reporting would not be

effective in that State in identifying children in need of protective services nor in delivering support and

services to children and families identified as being in need. A number of States that have introduced

mandatory reporting systems have done so in response to recommendations made by inquiries or child

death reviews often on the basis that there was a failure to report a child at risk.

Waldfogel1 reports that in the US where there have been mandatory notification laws in place since the

1970s, there have been increased reporting rates associated with the imposition of legal requirements 

to report and the creation of systems to receive the reports. She also noted that there may have been 

an increase as a result of improvement in the recognition of abuse and neglect by reporters because 

of the training and education received as well as increased attention to the issue of child protection.

However, Waldfogel also notes that the causal linkage between reporting laws and reporting rates is 

not straightforward and that the passage of laws in the1970s cannot account for dramatic increases in

later years. The US situation appears to run more in parallel with South Australia’s situation given the

introduction of mandatory reporting laws in the 1970s and the dramatic increases in notification that have

occurred in more recent years.  Waldfogel considers that the increases may be attributed to an increase

in the actual level of child maltreatment (associated with use of illicit drugs and illicit us of prescribed

drugs) and more stringent societal definitions of abuse and neglect that include disciplining. 

1 Wadfogel, J. (1998) The Future of Child Protection – How to break the cycle of abuse and neglect. pp 100-101
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GROUNDS FOR INTRODUCING MANDATORY REPORTING SYSTEMS

Mandatory reporting has been introduced into many jurisdictions on the grounds that children require

the assistance of adults to convey to child protection authorities that they are in need of protection2

and that there are many reasons for their inability to transmit to appropriate persons that they are

being abused, such as:

▫ incapacity to communicate the fact of harm

▫ incapacity to recognise their situation of harm and to recognise that such acts are wrong, immoral

and illegal

▫ reliance and dependence on adults for whatever care and nurture they receive

▫ the limited visibility of children outside the home resulting in few or no witnesses to the abuse.3

As a minimum, mandatory reporting gives expression to the broader community view on the need to protect

children from maltreatment, abuse and neglect. Secondly, mandatory reporting forms an essential basis for

the community’s response to child abuse and neglect on the basis that ‘child protection is everybody’s

business’ and can be regarded as the first line of support for the protection of children in the community.

LEGISLATIVE REQUIREMENTS

Mandatory notification is a requirement by law that a person who is covered by the class of persons

listed in the Children’s Protection Act 1993 must notify the relevant authority such as the Child Abuse

Report Line where:

▫ a person suspects on reasonable grounds that a child has been or is being abused or neglected

▫ the suspicion is formed in the course of the person’s work (whether paid or voluntary) or carrying 

out official duties.

The person is required to notify the department of that suspicion as soon as practicable after he or she

forms the suspicion that a child is being abused. This section of the Act provides the grounds on which 

a person is required to make a notification.

ROLE OF MANDATORY REPORTING IN CHILD PROTECTION

The principal role of mandatory reporting is to provide a confidential system so that the community,

particularly professionals, can make a notification of a child where there are reasonable suspicions of

abuse or neglect on the basis of which the State can seek to intervene to protect the child and establish

support to the family to minimise further risk of harm to the child.

From the FAYS’ perspective, mandatory notification is critical. A number of reviews into this issue have

been held, with the following findings:

▫ mandated notifiers provide more detailed and accurate information

▫ have an increased substantiation rate

▫ provide a higher level of consultation

▫ have an increased understanding of the responsibilities of FAYS and other agencies and

▫ have a commitment to working in partnership.

2 Bessner, R (1999) ‘The Duty to Report Child Abuse’ paper presented at the Department of Justice Canada Conference Working Together for Children: Protection
and Prevention Ottawa, September 1999 p 53.

3 Ibid pp 2 - 3, 53.
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SUMMARY OF SUBMISSIONS

The following is a summary of a variety of observations made in the submissions:

▫ there was strong and unequivocal support for the mandatory notification provisions in legislation

▫ there was a widely held view that the classes of professionals and individuals who should be 

included as mandated notifiers should be widened

▫ training on mandatory notification needs to be more readily available

▫ the training that is available needs to be upgraded to reflect professional and other requirements

▫ the current system for notification creates difficulties for providing differential responses that do not

necessarily involve formal investigations being conducted, especially where children and families

were already well supported by services

▫ the current system for making reports is not viewed with any degree of confidence by mandated notifiers.

SUPPORT WITHIN THE COMMUNITY

The majority of submissions received by the Review gave strong support for the continuation of the

mandatory reporting system and there were no submissions received expressing the view that mandatory

reporting should be abolished.

This support reflects the level of support for mandatory reporting that was reported in the Final Report 

of the Task Force on Child Sexual Abuse.4 This community support for the retention of mandatory

notification incorporated the perspective of children’s rights and the vulnerability of children’s position 

in the community and society. There was also generally widespread support for the principle behind the

current legislative provision for mandatory notification in South Australia.

As noted in one submission:

Anglicare welcomes mandatory notification as it provides a legislative imperative to respond to child abuse,

ensuring that it does not become an individual decision. This protects those legally required to notify as well 

as sending a clear message to the community that the State is committed to the protection of children.5

Another view was that mandatory reporting was strongly supported as:

… a positive tool for child protection. We believe that mandatory reporting is a simple and effective way to ensure

adults who work with children have a clear professional obligation to report concerns of suspected abuse…In our

opinion, child protection considerations outweigh other public interest grounds for withholding relevant

information.6

Further, that mandatory reporting should be retained as it:

…provides a powerfully important symbolic message to the community about the importance of children’s safety

and wellbeing.7

Whilst the majority of submissions received by the Review gave strong support for the continuation of the

mandatory reporting system, there is still some controversy around whether this should be required by law.

4 South Australian Government, (1986) Final Report of the Task Force on Child Sexual Abuse p 85.
5 Submission 67 Anglicare SA.
6 Submission 196 Justice Advisory Group.
7 Submission 130 Ms Anne Nicolaou.
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Concerns about the effectiveness of mandatory reporting within the wider child protection system need

to be separated from the philosophy that underpins it, the development of appropriate skills for reporting

among people who are mandated notifiers and creating a more effective child protection system.

INCREASES IN NOTIFICATIONS

It has sometimes been asserted that mandatory reporting has directly resulted in the dramatic increases

in notifications currently evident across a number of jurisdictions in Australia and overseas. However,

Associate Professor Dorothy Scott notes the following:

▫ mandatory reporting by professionals is not directly a major driving factor escalating notifications but it has reinforced

the fundamental assumption… that the State can protect most at risk children by exercising statutory power8

▫ the introduction of mandatory notification resulted in a huge under-estimated increase in notifications in Victoria

when introduced in the early 1990s, primarily driven by notifications from the community, not from professionals.9

▫ doubling notifications every decade or less is completely unsustainable and poses great risks to children caught

up in… machine bureaucracy not a professional bureaucracy.

▫ intervention is not based on an individualised assessment of each child but increasingly based on processing

cases along an assembly line of legalistic procedures focused on threshold assessments.

Scott further argues that mandatory reporting results in system overload forcing either long waiting lists

for investigation or the triage system, the latter approach which results in high false positive rates

complicated by the fact that “statutory intervention is based on actual evidence of significant harm, 

not a statistical measure of risk”.10

There was a view in one submission that:

Whilst important to ensuring early intervention in child abuse, mandatory reporting as it is currently used/acted

upon is resulting in the “fish net” being cast so far and so wide as to now be useless in catching

predominantly/exclusively those persons who are a genuine risk to children11.

Whilst this view is acknowledged, the majority of child maltreatment, abuse and neglect occurs in the

family context. Current knowledge about the forms and impact of abuse and neglect on children within

families and the private nature of families, requires a wider net to be established in order to identify

children who are at risk of abuse, but would not otherwise attract attention.

8 Scott, D (2002) Child Protection: A Public Health Model paper presented to Grand Rounds, Royal Children’s Hospital, 12 June 2002.
9 Victorian Auditor-General’s Office (1996) Protecting Victoria’s Children: The Role of the Department of Human Services para 4.37 at

http://home.vicnet.net.au/~vicaud1/sr43/ags4304.htm.
10 Scott, D (2002) Child Protection: A Public Health Model paper presented to Grand Rounds, Royal Children’s Hospital, 12 June 2002 p 3
11 Submission 125 Richard Hillman Foundation.
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50RECOMMENDATION 50 

That mandatory reporting be retained in child protection legislation.

Reason

Mandatory reporting has significant support within the community across all professional groups as 

well as the wider community. The statutory requirement to report is seen as an obligation that should 

be upheld in law as part of broader social and community responsibility and is an effective means of

ensuring that vulnerable children and young people are assessed, protected and supported. 

FACTORS FOR AN EFFECTIVE SYSTEM

CONFIDENCE IN THE SYSTEM

One of the key issues pervading many of the submissions was professional confidence in making a

mandatory notification. The findings of the recently released research into the reporting behaviour of

community professionals by Australians Against Child Abuse and the Family Violence Research Unit at

Monash University indicated that, for Victoria, there were grave concerns about the impact of not fully

implementing the mandatory reporting laws to cover all professionals who come into contact with

children.12 This survey confirms submission findings and also provides additional useful information on

the views of mandated notifiers in a variety of areas. In relation to building confidence in the mandated

reporting system, there were some findings that have been supported by submissions to the Review:

▫ A lack of confidence by community professionals in the statutory reporting system leading them to

sometimes feel reluctant to make a child abuse report. The study indicated that 54% of respondents

stated they would not report children whom they judged to be at considerable or extreme risk.

▫ For 88% of respondents, their decision about whether or not to report a child was influenced by 

their view of the anticipated outcomes for children. Over half the respondents believed the outcome

would not be positive for the child (56%) or for the child’s family (63%).13

Confidence in the system was related to several issues:14

▫ recognition of the skills of the mandated notifier

▫ confidence of Child Abuse Report Line (CARL) in the skills of the professional making the notification

▫ the role of CARL staff in providing appropriate recognition of professionals making reports

▫ whether any action would be taken in response to the notification and, if action is taken, the quality

and appropriateness of the intervention

▫ whether confidentiality of the notifier would be ensured

▫ the provision of feedback to the notifier on any action that would be taken as a result of the

notification and

▫ the quality of interventions and outcomes for children.

12 (2002) ‘Mandatory Reporting – a state of confusion’ Australians Against Child Abuse Newsletter Winter June p 1.
13 Ibid p 2.
14 Submission 44 Carers Association of SA.
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As one submission noted:

Sometimes participants are quite angry and resistant to encouragement to contact FAYS and make notifications 

if they observe or suspect abuse, as they have in the past and nothing has happened. Particularly where there has

been a very bad outcome and the child/children have either died or been badly affected. The participants in these

instances have been very vocal about their belief that FAYS will not offer timely or effective intervention.15

RESPONSIVENESS

Many of the submissions to the Review highlighted the need for greater responsiveness, feedback and

communication with notifiers.

Feedback is seen as particularly important especially where the professionals regard themselves as

having some expertise but perceive that FAYS has given a Tier 3 or notifier concern rating to the report

which will not result in an investigation. Feedback is also critical where there is also an ongoing

relationship with the child and family.

This relationship may be with a teacher, a doctor or other health professional who is working with 

the child and where knowledge of the details of the protective intervention may be relevant to future

interaction with the child and family, treatment and therapy or educational support. The Victorian Audit 

of Child Protection noted that:

Professionals interviewed by the audit indicated that a decision to make a notification requires a lot of thought 

as to the justification and likely impact of such an action. The absence of effective feedback can significantly

diminish the confidence of both mandated and other professionals in the child protection system and encourages

a reluctance by professionals to make notifications in the future, if they cannot be assured of action taken.16

Professional confidence in making a notification and in the system needs to be carefully nurtured.

Many professionals regard themselves as part of the child protection system and whilst deliberately

making a decision to report, seek to also advise FAYS of actions that they are taking to provide ongoing

protective support to the child and the family. In some instances, they indicate their preference for FAYS

not to institute investigative proceedings even if the report may warrant a Tier 2 rating because of the role

of the service already providing high level support to the family.

In making notifications, some submissions drew attention to the fact that mandated notifiers, particularly

those providing accommodation services, are advised that:

Because a young person is in our service s/he is safe and therefore no further action is necessary. We often have to

argue strongly on behalf of other siblings still at home or for the need to “build the picture” of the alleged perpetrator.17

Similar comments were made about notifications made whilst a child was in a safe situation but in the

care of a school or hospital. These mandated notifiers are conscious of the fact that they have no

capacity to keep the child beyond a certain time or episode of service. In these situations, there is a 

need to reassure mandated notifiers of the action planned and the time proposed for such action if

confidence in the system is to be maintained.

15 Submission 33 Name Not For Publication.
16 Victorian Auditor-General’s Office (1996) Protecting Victoria’s Children: The Role of the Department of Human Services para 4.37

http://home.vicnet.net.au/~vicaud1/sr43/ags4304.htm. 
17 Submission 137 Managers of Youth SAAP Services in South Australia p 2.
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51

The view that mandatory reporting played a critical role in building a picture not only of the alleged

perpetrator but also of the situation of the child or their siblings was commonly held. The strong

impression given by a number of submissions is that many people believe that, as mandated reporters,

they need to give this information so that an emerging picture of the situation for a child can be

recognised over time or that action may be taken for other children18.

Mandated notifiers considered this extremely important. This view of the system appears to be one 

of the inadvertent consequences of the focus on each report as a separate episode, and both a lack 

of understanding and distrust of the tier classification system. In other words, mandated reporters may

feel obligated to keep on making reports because they feel that there is not a sufficient basis to warrant

action by FAYS but they feel that the child’s situation still warrants monitoring and reporting.

The research indicates that mandated notifiers are generally regarded as fairly expert and that their

substantiation rates are generally significantly higher than that of the general population. There is a 

need to ensure that FAYS acknowledges the skills levels of mandated notifiers and provides adequate

recognition of the importance of other professionals in the child protection system.

Concern was raised that, under Section 11 of the Children’s Protection Act 1993, which deems that a

person must make a notification when there is a suspicion that a child or young person under the age of 

18 ‘has been abused’:

▫ the abuse may have occurred some time ago

▫ the young person concerned may not want to proceed with a notification to FAYS and

▫ the child or young person may be safe.

This issue needs to be addressed in the training on mandatory notification from the perspective of examining

the rights of the child or young person and how this may intersect with mandatory reporting requirements.

RECOMMENDATION 51

That DHS/FAYS promote and ensure the confidence of mandated notifiers in the mandatory 

reporting system by establishing a survey-based monitoring process as part of a quality assurance

program. Such a process is to provide qualitative feedback on a regular basis to FAYS and other relevant

agencies on perceptions of mandated notifiers in making mandated notifications in order to improve

responses to mandated notifiers.

Reason

There is currently no basis to systematically assess the views of mandated notifiers on their own skills or

their perceptions of how well the mandated notification system is operating and responding to notifications.

18 Ibid.
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PRESERVING CONFIDENTIALITY OF NOTIFIER

Section 13 of the Children’s Protection Act 1993 provides for the protection of the identity of the notifier.

This protection is vital if people are going to feel confident about making a notification, given that it

involves a very real risk for teachers, social workers, medical practitioners, friends and neighbours who

notify and may be subjected to threats of or actual violence and anger from the family concerned. One

submission noted that:

…the focus needs to remain with the needs of the child and the effects on the child, rather than anyone else. It 

is often likely that the notifier is discovered or suspected; for example, in a small country town with one school. 

I find that even though families may initially be affronted, they listen to the rational child protection arguments 

and accept the mandated nature of reporting.19

Some professionals and other workers working with children and their families often choose to discuss

their concerns with the family and advise them of their intention to make a notification. In many cases,

they indicate their preparedness to provide assistance to the family even though they have a legal

obligation to report their suspicions about a child being at risk of abuse. Clearly, the nature of the

relationship between a service provider and the family will influence the decision to disclose intention 

to make a notification.

In some cases, the families may just make a good guess and confront professionals with whom they

have had recent contact. Many submissions, however, noted that FAYS or some other agency had

breached the requirement to keep information about the identification of the notifier confidential.

Police have also reported concerns about the response of FAYS in refusing to provide the names of

notifiers in order that they may pursue their separate investigations on a report of child abuse and

neglect, particularly where this involves extra-familial abuse. However, notifiers have also expressed

concern about their identity being released.

The legislation provides protection for confidentiality to be preserved but allows the release of the 

identity of the notifier on certain grounds. The circumstances of release of the identity of the notifier can

be potentially dangerous for notifiers. It has been revealed to this Review that the release of information

regarding the identity of notifier:

Current legislation protects identity of informants prior to court action being taken, but unfortunately identity 

of informants is not withheld during any court process. The discovery of identity has, unfortunately resulted in

abuse of an informant staff member… which is a regrettable and preventable consequence of the mandatory

reporting process. We believe that such a mandatory reporting process must confer absolute anonymity and

protection to any informant.20

19 Submission 31 Ms Jen Tranter.
20 Submission 174 Child Protection Investigatory Group - Women’s and Children’s Hospital.
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52

53

RECOMMENDATION 52

That DHS/FAYS develop clear guidelines for advising notifiers of the implications of section 

13 of the Children’s Protection Act 1993 that FAYS may be required to disclose their identity in the course

of “official duties” to another person acting in the course of “official duties”. Such disclosure may extend

to police or the courts.

Reason

Mandated notifiers and members of the community who notify are not necessarily aware of the full

provisions relating to confidentiality and disclosure of the Children’s Protection Act 1993. They may also

not be aware that FAYS’ child protection investigation officers may wish to speak to the notifier as part of

the investigation. Notifiers should be advised of the scope of the confidentiality provisions and of the

possibility that disclosure may be required.

RECOMMENDATION 53

That an additional protocol be developed by the Crown Solicitor’s Office in conjunction with 

FAYS with State and Family Courts to provide improved guidance on the release of information on the

identity of a mandated notifier.

Reason

Confidentiality of notifiers needs to be maintained both in principle and as a matter of policy. A clear

protocol is required to ensure this principle and policy is vigorously maintained.
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RECORDING SYSTEMS

The Review has been made aware of a number of organisations developing systems for recording or

documenting the making of a notification to FAYS by individual members of staff.

These methods are diverse and range from a detailed report that is held separately from the client file

(where the client is a person other than the child) which is then held with other highly confidential files, to

a note made in a personal file or case notes. The Act places emphasis on an individual being mandated

to make notifications. It appears that it was not envisaged that there would be an organisational record

other than that made by FAYS as the statutory organisation and this practice could be considered to be

in breach of the confidentiality provisions under the Act.

While there may be confidential provisions applying through other legislation to such notes or records,

the issue of such records being subpoenaed does mean that the incidental discovery of the identity of

the notifier is made easier and is outside the control of FAYS. Clearly, there is a need for agencies to

make a record of the fact that a notification was made on a child’s record or in another appropriate place

as part of continuity of care and to ensure that other staff do not make a notification for the same child 

or young person. However, the practice of recording the notifier’s identity as such should be amended 

to indicate that notification is made as a responsibility of the agency.

EXTENDING THE CLASSES OF PERSONS REQUIRED TO NOTIFY

The South Australian legislation involves a wide capture of professionals and other people required to notify

and is one of the broadest in Australia. Comment was invited on the question of whether the provisions

identifying the professions and people involved in services that are primarily for children as mandated

notifiers needed amendment. Many individuals and organisations have sought extension of persons

required to notify suspected child abuse and neglect. The following suggestions have been put forward 

as recommendations for change to the legislation as mandated notifiers of child abuse and neglect:

▫ the clergy21

▫ all church personnel22

▫ all volunteers who work with children

▫ cover all areas of children’s lives, for example, religious, sporting, voluntary organisations, etc23 and

▫ legal professionals.24

All church personnel including the clergy, with the exception of confessionals, are proposed for inclusion

as mandated notifiers. This position is strongly supported by a number of major churches in light of the

disclosures of abuse that have been made within Australia and overseas and the view that the public

interest and the relationship of the church personnel to children and the wider community warrants this.

The issue of incorporating volunteers who work with children raises the issue of whether a distinction

should be made in relation to those volunteers working with children in supervised settings and those

working with children in unsupervised settings and the implications this will have for determining who

qualifies and who does not qualify as a mandated notifier within organisations where both types of

volunteers provide services directly to children.

21 Submissions 1, 12, 37, 66, 95, 100, 139, 143, 196. (For names see Appendix on Submissions Received)
22 Submission 31 Ms Jen Tranter.
23 Submission 37 Ms Annie Leo. 
24 Submission 196 Justice Advisory Group.
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In view of this difficulty, it was considered preferable to adopt a streamlined approach and support the

inclusion of all volunteers who work with children, given the difficulty that is presented in determining

which volunteer qualifies and which volunteer does not. A further reason for adopting this approach is 

the consideration of the relationship that volunteers may develop with children irrespective of whether

they are working in supervised situations or not and the opportunity that this may present for liaising 

with children outside the place of service.

YACSA has specifically recommended that South Australia follow the provisions of the New South Wales

Children (Care and Protection) Act 1987 to include as mandated notifiers anyone who:

(a) in the course of his or her professional work or other paid employment delivers health care, welfare,

education, children’s services, residential services or law enforcement wholly or partly to children

under the age of 16 years or

(b) holds a management position in an organisation the duties of which include direct responsibility for 

or direct supervision of a person referred to in (a) and that person has reasonable grounds (that arise

as a consequence of their employment) to suspect that a child is at risk of harm.

This proposed amendment would exclude volunteers who are currently included within the South

Australian Children’s Protection Act 1993 where they are employed in settings providing services to

children, although it eliminates the requirement to separately list each profession required by law to make

a report. However, it clearly excludes other classes of persons such as ministers of religion and people

supervising children in recreational, sporting or other bodies that would not fall within the scope of the

NSW legislative provisions but for whom there has been strong endorsement for their inclusion in the

provision from submissions.

It was also noted that some service providers in before-school, after-school and vacation care were not

necessarily incorporated as mandated notifiers under the current legislative provisions. This exclusion

appears to be one made on technical legal grounds rather than the principle of employment within an

organisation providing services to children.

LEGAL PROFESSIONALS 

A number of submissions suggested that legal professionals be included as mandated notifiers. However,

legal professional privilege and public interest principles which are the foundation of the privilege, prohibit

this from being feasible.
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54RECOMMENDATION 54 

That the Children’s Protection Act 1993 be amended to include:

▫ all church personnel including ministers of religion (except in confessionals)

▫ all individuals in services providing care to or supervision of children

▫ all volunteers who are working with children (including both volunteers working in a supervised and

unsupervised settings)

▫ all people who may supervise or be responsible for looking after children as part of a sporting,

recreational, religious or voluntary organisation

as mandated notifiers.

Reason

It is preferable to adopt the broadest approach to mandated notification because of legal technical issues

associated with determining who is a mandated notifier and who is not.

COMMONWEALTH OFFICERS

The issue of Commonwealth public servants such as Centrelink social workers who have regular contact

with families with young children and young people who may be at risk being made mandatory notifiers

was raised in two submissions.25 These workers come into contact with many of the same individuals and

families who constitute FAYS or Housing Trust clients. For example, their clients are often young people

who may disclose child abuse or sexual abuse and women with young children seeking financial support

for reasons of domestic violence.

Whilst social workers are specifically identified as a profession mandated to notify under the Children’s

Protection Act 1993 social workers employed by the Commonwealth consider that the provisions of the

Commonwealth Privacy Act 1988 prevent disclosures. However, this view is regarded as a

misinterpretation of the Privacy Act 1988 that does not necessarily prevent disclosure made in

accordance with the law or legislative regulatory provisions. However, regulation 7 (10) of the Public

Service Regulations 1935 would appear to present some difficulty

An APS employee must not, except in the course of his or her duties as an APS employee or with the Agency

Head’s express authority, give or disclose, directly or indirectly, any information about public business or anything

of which the employee has official knowledge.

Under the Australian Constitution, where there is a clear inconsistency between Commonwealth and

State law, Commonwealth law overrides State legislation. A special protocol has been developed to

overcome this difficulty between Centrelink and FAYS on homeless young people but the application of

this protocol is complicated by the variation in definitions of homeless young people used by Centrelink

and FAYS. Commonwealth officers may seek to notify under State law but must seek special permission

from a designated Commonwealth officer or their manager before they make a disclosure or they can

choose to do so anonymously.

25 Submissions 133 Youth Affairs Council of SA; Submission 143 Office of Youth.
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55

56

This matter of coverage of Commonwealth officers as mandated notifiers was raised in the South

Australian Government Task Force on Child Sexual Abuse 1986 that noted:

Commonwealth legislation, as it stands, prohibits Commonwealth public servants from reporting.26

It made the following recommendation:

The Task Force recommends as a matter of urgency a national working party should be established comprising

Commonwealth and State representatives to address the issue of reporting by Commonwealth public servants

and to formulate practical solutions. The Task Force recommends that such a working party be convened by the

State Attorney-General.27

The limited progress on this issue since 1986 is a concern.

RECOMMENDATION 55 

That the DHS in conjunction with the Attorney-General’s Department pursue the issue of 

establishing an appropriate agreed policy position between States, Territories and the Commonwealth 

on the exchange of information where there is a child protection concern ensuring appropriate coverage

of relevant Commonwealth employees.

Reason

Whilst there are avenues for Commonwealth public servants to make disclosures on child protection

concerns to State child protection authorities, the current legislative situation does not facilitate an

adequate focus and clear role in child protection for Commonwealth service providers. The

Commonwealth is a signatory to the UN Convention on the Rights of Children and under the Convention

has obligations to protect children. The recurrent difficulties faced by Commonwealth public servants in

taking action on a child protection concerns can be redressed through an agreed policy between the

relevant parties. Any agreed policy should also take into account relevant classes of Commonwealth

employees who should be subject to the agreed policy, such as social workers employed by the

Department of Defence.

RECOMMENDATION 56 

That consideration be given to developing a protocol between FAYS and Centrelink with the 

objective of improving child abuse reporting arrangements.

Reason

Until such time as the legislative issues regarding Commonwealth employees are determined there is 

a need to develop a protocol between FAYS and Centrelink to address improved communication about

child abuse and neglect.

26 South Australian Government (1986) Final Report of the Task Force on Child Sexual Abuse p 89.
27 Ibid.
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58

57RECOMMENDATION 57

That guidelines be developed by DHS/FAYS which provide guidance to organisations about 

how to record the fact that a notification has been made about an individual child or young person in a

way that does not reveal the notifier’s identity but ensures the child and their family receives appropriate

care and support from the organisation. Training on these guidelines be incorporated into mandated

notifier training.

Reason

Appropriate confidentially of a notifier’s identity is important but at the same time the child and family

need support which includes recognition of this factor. 

RECOMMENDATION 58 

That DHS/FAYS develop a policy for Government, non-Government and community 

organisations on how they will record that a notification has been made about a child and young person

without disclosing the identity of the notifier and for ensuring the confidentiality of such records.

Reason

Whilst confidentiality in making a notification relates to individuals, many are often undertaking an

organisational service provider response as part of the service’s responsibility in caring and protecting.

The Act itself does not deal with either the reality or the necessity of this approach.

There should also be a guideline developed by FAYS that provides guidance to organisations about 

how to record the fact of a notification so that the notifier’s identity is not revealed as such. Such an

approach will ensure that Government, non-Government and community organisations are able to

provide appropriate community-based protective support and care to the child or young person.
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PENALTIES

Few submissions made comment on whether the penalty of up to a maximum of $2500 was sufficient 

to ensure those persons mandated to notify do so. One submission response was as follows:

Fining people who do not notify or increasing the penalty is NOT the solution to notification – many legally

mandated reporters do NOT notify because they feel NO action will be taken … or they will be involved in

“unpleasant court battles”. Recently, I referred a parent to a child psychiatrist – who informed the parent he was

not prepared to be involved in legal battles. The child had already disclosed (sexual and physical) abuse on

numerous occasions. The child had even run to the police station for protection … he was returned to his abusive

father and on each occasion was further abused because of the disclosures. FAYS had been notified on 12

separate occasions. Twice they had investigated and not proceeded… FAYS’ workers often receive reports in an

adversarial fashion, which also means people are “put off” rather than encouraged to report! Reporting abuse is

not an easy process… The level of frustration, dismay and disappointment in mandatory reporters is, I feel, a

consistent factor in mandatory reporters making the decision not to report suspected abuse.28

The current system has clearly given rise to frustration and concern experienced by some persons about

the effectiveness of the mandated notification system. This has relevance to the issue of penalties for

non-compliance. One submission, however, indicated that the maximum penalty was not adequate. In

stating this, the submission noted that all the circumstances needed to be examined in determining

penalties and where some omissions were possibly deliberate and could have severe implications for 

the child, the present penalty was inadequate in these most serious cases.29

There is an increasing concern that civil action may be brought against mandated notifiers who fail 

to make a report of suspected child abuse. In the case of the Medical Board of South Australia v

Christpoulos (No 1)30 which went before the Medical Practitioners’ Professional Conduct Tribunal, it was

found that there was a failure to properly medically assess a child leading to a subsequent failure to

notify the child protection authorities. This then deprived the child at high risk from a timely intervention.

Liability was found on the basis of professional misconduct and not on the basis of civil liability

proceeding from the Children’s Protection Act 1993.

In another case, the Ringwood Victorian Magistrates Court dismissed a charge brought against a primary

school principal under the Victorian child protection legislation’s mandatory provisions for failing to report

on the basis that whilst he had become aware of the allegations and investigated the matter, he was

unsure of their substance and had not formed the necessary belief that the child had been abused. In 

this case, the civil liability of the notifier to notify was therefore dismissed for another reason.31

There is a view that the ultimate purpose of the legislation is not to prosecute people for failing to report

but to protect children from the harm or risk of abuse. This view appears to be supported by a decision

of the Holden Hill Magistrates Court when the court did not record a conviction against a social worker

who pleaded guilty to failing to report her suspicion of child abuse to the child protection authorities32.

Nevertheless, the case also demonstrates the real risk for mandated notifiers being prosecuted for failing

to make a notification where the case is beyond just “reasonable suspicion”.

28 Submission 38 SPARK Resource Centre.
29 Submission 139 (1) SA Commission for Catholic Schools on behalf of Catholic Schools.
30 No. DCCIV-99-353 [2000] SADC 47 (14 April 2000).
31 Reported in LawNow Proctor On-Line, http;//www.themis.com.au/Themis 
32 Russell, L (2002) “Abuse Case ‘Bit Sad’” Messenger Standard Wednesday, 24 July 2002 p 3.
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RECOMMENDATION 59 

No changes to the penalty for failure to notifier by those mandated to notify, are deemed 

necessary.

Reason

An increase in the penalty is not proposed but mandated notification training should highlight the

potential adverse outcome for children if there is a failure to notify as well as any liabilities which may

arise from a failure to make a notification – including the statutory penalty and those that may also arise

from professional conduct tribunals.

RECOMMENDATION 60

That all mandated notifier training give appropriate emphasis to the consequences of failure 

to make a notification covering any case law, penalties and the significance of such failure under any

codes of professional conduct or practice.

Reason

The provision of detailed information on law to professionals often enhances their understanding of the

seriousness of identifying child abuse and neglect and making notifications.

TRAINING QUALITY AND AVAILABILITY

The system of mandatory notification depends on two factors: how well those persons who are

mandated notifiers understand their responsibility to notify their suspicions that a child is at risk of abuse

and their capacity to identify child abuse and neglect. This approach ensures that mandated notifiers

improve the quality of the information they provide, are clearer about the grounds for reporting and that

fewer reports are made over time but with a greater substantiation rate. The cases cited in the section of

this report dealing with the liability of notifiers highlight one or all of these issues.

The availability and uptake of mandated training by mandated notifiers remains of fundamental concern.

It is apparent that there are a significant number of mandated professionals who have not received

training nor is this training sufficiently updated on a regular basis and to the extent required to promote

skillful quality reporting.
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The NSW Report on Fatal Assault of Children and Young People noted in its findings that there were

instances where children were not notified to the child protection authorities, “despite clear warning

signs that the child’s safety was in jeopardy”.33 These cases involved a failure by health professionals 

to notify because they did not “focus on the ongoing safety of the child” or did not “appear to have

considered the social context of the mother and her child’s safety”.34 It also noted the failure to identify

children at risk in certain communities, particularly multicultural communities, because of the failure of

services to reach many people in these communities. 

Under section 8 of the Children’s Protection Act 1993, the Minister responsible for the Act (the Minister

for Social Justice) must endeavour to ensure that the following occurs:

Provide, or assist in the provision of, education to persons who are required to notify the department 

on forming a reasonable suspicion that a child is being abused or neglected.

The accessibility and availability of training remains a significant issue for mandatory notifiers and was

raised in many submissions. The key issues included:

▫ provision of training to all mandated notifiers35

▫ coverage of training for all mandated notifiers and

▫ adequacy of training.36

The impact of training on the behaviour of mandated notifiers has been an area that has received some

focus in the research literature. As noted by Stanley, Goddard, Saunders and Tucci:

The formal system of child protection is almost totally reliant on the identification of children in need of

protection by the general public and especially professionals who come into contact with children. …there is,

as yet, little understanding about how community professionals make the decisions about initiating protective

services for a child.37

There is no current legislative requirement for professionals working with or in contact with children to

undergo training in identifying or reporting suspected child abuse and neglect. One of the issues raised 

in submissions is that if the law requires mandated notifiers to make reports of suspected child abuse,

then the law should equally make it a requirement that those individuals be advised of their legal

responsibilities as mandated notifiers and be required to undergo training. The Review notes that the

person making this comment noted that although she was a health professional working with children,

she had only realised that she was a mandated notifier through the Child Protection Review Discussion

Paper.38 One of the most significant areas where there are low levels of training for mandated notifiers is

in health services.

33 NSW Commission for Children and Young People (2002) Fatal Assault of Children and Young People p xiii.
34 Ibid.
35 Submission 135 Name Not For Publication.
36 Submission 196 Justice Advisory Group.
37 Stanley, J et al (2001) ‘Community professionals and Reporting to Child protection Services’ paper presented at the 8th Australasian Conference on Child

Abuse and Neglect: One Child’s Reality – Everyone’s Responsibility Melbourne, 19-22 November 2001.
38 Submission 135 Name Not For Publication.
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Another issue highlighted in the submissions was training for volunteers. Training for volunteers in some

organisations can be a significant challenge. For example, the Playgroup Association of South Australia

which supports playgroups organised through community based volunteers (who are usually parents

themselves of very young children), raises serious concerns about accessing training for this

geographically widespread group and delivering training to people who have varying skills, knowledge

and qualifications.

It was also noted that:

Training for mandatory notification is inadequate, in as much that many mandatory reporters (eg. child care

workers) believe that reporting will cause “people to go to jail” when the reality is the opposite. It would be more

honest and transparent for all training to include the legal loopholes that allow perpetrators to escape and children

to remain vulnerable… The child’s view is negated in the present process.39

RECOMMENDATIONS 61 

That DHS/FAYS expand the capacity of its Mandated Notification and Consultancy Services 

to provide:

▫ an upgrading of the training content and retraining of registered trainers in South Australia

▫ additional targeted training to new groups of mandated notifiers and to volunteers

▫ additional support for the coordination, marketing and monitoring of the provision of training in 

liaison with service providers and other agencies

▫ more flexible delivery methods to ensure that mandated notifiers in Aboriginal services and

communities, rural and remote areas and multicultural community organisations are able to access 

to appropriate mandatory notification training and

▫ appropriate support during training for participants.

That all mandated notifiers receive training that is both multi-disciplinary and also tailored to their

particular service context.

Reason

There are several objectives in ensuring the provision of mandated notifier training to all mandated

notifiers. They include:

▫ develop the skills of the mandated notifier to identify when child abuse and neglect is occurring 

and to make a report to child protection authorities

▫ create an understanding of the role of mandated notifiers in the child protection system as a whole

and where the process of notification fits within this system

▫ promote understanding of the value of informal or formal community based support for a child who

may be at risk of abuse and neglect and their family as an important part of early intervention in child

protection and the need to build this community based child protection focus in all settings such as

Schools, general practice, local Government, childcare services, etc. and

▫ develop a focus on the ongoing safety of a child within their particular service context and practice,

particularly where this service may focus primarily on adults who constitute the principal client for

the service.

39 Submission 38 SPARK Resource Centre.
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RECOMMENDATIONS 62

That FAYS develop a model policy to support all employers providing services to children 

whose staff would be required to make a notification under the Children’s Protection Act 1993. This

policy is to provide guidance on developing and implementing policies and procedures to ensure that all

staff, paid or volunteer, who are covered by the mandatory reporting provisions:

▫ are aware of their responsibilities as mandated notifiers

▫ ensure mandatory reporting training is available for all staff

▫ have undertaken training on mandatory reporting

▫ a register of all staff that have undertaken mandatory reporting training and those that have not 

yet received training.

Reason

If adopted, the Recommendations made in this Review will widen the scope of individuals that will require

training. A process of advice and support to agencies on mandatory reporting requirements employing

these individuals will be required.

RECOMMENDATION 63 

That DHS expand the availability of mandated notifier training and increase its affordability 

to non-Government community agencies.

Reason

The expansion of mandated notifier status among professionals and members of the community will

require an expansion in the availability of mandated notifier training. The current training system cannot

adequately meet current need and demand or respond to the new demand that will emerge.


